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July 31, 2018 
 
Diane Foley, MD, FAAP 
Deputy Assistant Secretary for Population Affairs 
Office of the Assistant Secretary for Health 
Office of Population Affairs 
US Department of Health and Human Services 
Attention: Family Planning 
Hubert H. Humphrey Building, Room 716G 
200 Independence Avenue SW 
Washington, DC 20201 
 
Attn: Compliance with Statutory Program Requirements, RIN 0937-ZA00 
 
The Door – A Center of Alternatives, Inc. (“The Door”) is pleased to provide comments to the US Department of Health 
and Human Services’ (HHS) notice of proposed rulemaking (NPRM), “Compliance with Statutory Program Requirements,” 
RIN 0937-ZA00. 
 
For over 40 years, The Door has served as an invaluable resource for New York City youth, including those facing homelessness, 
unemployment, poverty, and deportation. The Door’s mission remains to empower young people to reach their potential by providing comprehensive youth 
services in a diverse and caring environment. Each year, The Door engages nearly 10,000 youth, ages 12-24, many of whom have one or more 
barrier impacting their ability to thrive. Comprehensive services are offered free of charge to adolescents including: primary and 
behavioral health, education and career, creative arts, food and nutrition, legal and immigration, and supportive housing. Our 
Adolescent Health Center, a federally qualified health center and NCQA Level 3 Patient-Centered Medical Home, serves 4,000 
young people every year with primary care services, sexual reproductive care, behavioral health, specialty services (eye care, 
dental, dermatology), and health education. We are the only adolescent health center embedded in a comprehensive youth 
development center in New York City. 
 
The Door is deeply concerned that the NPRM will have devastating negative effects on the Title X family planning program 
and the low-income patients for whom Title X provides critical health care. In this past calendar year, The Door saw 2,660 
patients for family planning services. The proposed rule attempts to impose unethical limits on pregnancy counseling and 
to mandate misleading information for patients, going beyond even the Reagan-era so-called “domestic gag” rule. The rule 
would: move Title X away from its proper focus on making modern family planning tools available to all, regardless of 
income; create unworkable and unclear physical separation and compliance requirements; prevent highly qualified, trusted 
family planning providers from continuing in their long-standing Title X roles; and destabilize the enormously effective 
network of Title X providers, thereby effectively destroying the program.  
 
All of the rule’s harmful changes are proposed without any evidence of need or rationale. HHS seems to have consulted 
neither family planning providers, their patients, nor experts in the field. Indeed, the proposal is contradicted by HHS’s own 
standards of care for family planning. The well-documented successes of the Title X program to date show just how 
misguided these changes are. 
 
Collectively, the provisions of the 2018 NPRM would undermine the high-quality family planning care provided to almost 4 
million patients in today’s Title X program and make less effective services available to fewer patients. Although the rule in 
many ways is designed to target abortion-related activities and entities that provide abortion care, its impact is not limited to 
such activities and/or providers. The NPRM would have far-reaching implications for all Title X-funded entities, the services 
provided, and the ability of patients to seek and receive high-quality, confidential family planning and sexual health care. For 
these reasons, The Door urges HHS to withdraw the proposed rule. 
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**** 

 
Title X grantees and subrecipients take existing program requirements seriously and fully comply with them; there 
is no confusion among Title X providers as to what the Title X statute and current rules require. 
 
In the NPRM, HHS repeatedly refers to supposed confusion among Title X grantees, subrecipients, and service sites with 
respect to the requirements of the Title X regulations, and uses this confusion as justification for sweeping changes to those 
requirements. The regulations have gone virtually unchanged for 18 years, thoroughly and effectively spell out how the Title X 
program is to operate (in full satisfaction of its statutory mandates), and are not confusing to Title X-funded health centers. 
The NPRM also fails to identify any inadequacies in Title X family planning care, any material failures of compliance, or any 
other evidence that might justify its proposed regulatory overhaul. HHS’s current regulations and oversight powers already 
give it the capability to manage Title X grants and work effectively with the Title X network to best serve patients.  Title X’s 
primary issue today is lack of sufficient funding – a problem made worse by this NPRM, not any purported problems with the 
rules governing this decades-old, well-functioning program.1   
 
The NPRM undermines the standard of care in Title X and deemphasizes the importance of contraception in the 
program.  
 
The NPRM appears to permit entities to participate in the Title X program that refuse to provide the broad range of 
contraceptive methods that have been a core part of Title X-funded services since the program’s inception nearly 50 years ago. 
In the revised definition of “family planning” (Section 59.2), the proposal appears to blur the lines between “choices,” 
“methods,” and “services” to diminish the range of each provided under the Title X family planning program. The elimination 
of the term “medically approved” from the longstanding regulatory requirement that projects provide “a broad range of 
acceptable and effective medically approved family planning methods” (Section 59.5) further contributes to the overall effect 
of de-emphasizing the importance of contraception in favor of abstinence, natural family planning, and fertility awareness-
based methods, which few patients choose because they do not have many of the features most find important in a 
contraceptive method  .  
 
Additionally, the NPRM shows a clear preference for organizations providing these methods of family planning by replacing 
the cautionary, caveat language of the current regulations (that organizations that only provide a single method of family 
planning can still participate in a Title X project as long as the entire project offers a broad range of family planning services) 
with a more permissive directive that “projects are not required to provide every acceptable and effective family planning 
method or service.” (Section 59.5)  
 
The NPRM also unnecessarily and inappropriately seems to require that Title X providers prioritize comprehensive primary 
health care either by providing such services onsite or by having robust referral linkages with primary care providers in close 
physical proximity to the Title X-funded health center. HHS is pursuing this requirement even though primary care is not a 
permissible use of Title X funds and the best referrals for Title X patients are not necessarily defined merely by physical 
proximity. The preference for Title X projects to be co-located with primary care is an unnecessary and impermissible change 
unsupported by evidence. Moreover, evidence shows that Title X patients may prefer to see a provider that specializes in 
reproductive health. Specialized clinics can offer better or faster services such as having oral contraceptives available on site or 
same day IUD insertion.2 Also, women trust OB/GYN specialists and are generally more likely to talk with them about health 
concerns both within and outside the scope of sexual and reproductive health care.3 Thirty-five percent of women report their 
OB/GYN being their primary health care provider.4 
                                                 
1
 “The Title X program has demonstrated its value to society over time and its success in providing critical services to those who have the most difficulty obtaining 

them.” Institute of Medicine, A Review of the HHS Family Planning Program: Mission, Management, and Measurement of Results, May 2009, 

http://nationalacademies.org/hmd/~/media/Files/Report%20Files/2009/A-Review-of-the-HHS-Family-Planning-Program-Mission-Management-and-Measurement-of-
Results/Review-of-HHS-report-brief.pdf; “Women who utilize Title X (Family Planning program) services as their primary source of health care have significantly 
greater odds of receiving contraceptive services and/or care for sexually transmitted diseases (STDs) than women who utilize private physicians or HMOs.” Office of 
Management and Budget, T itle X Program Assessment, 2005, 

https://obamawhitehouse.archives.gov/sites/default/files/omb/assets/omb/expectmore/summary/10003513.2005.html.  
2
 Frost, J.J., Gold, R.B., Bucek A., Specialized Family Planning Clinics in the United States: Why Women Choose Them and Their Role in Meeting Women’s Health 

Care Needs,Women’s Health Issues, 22(6) (2012), e519-e525. 
3
 PerryUndem, “Research Findings: Women  + OB/GYN Providers,” (Nov. 2013), available at 

https://www.plannedparenthood.org/files/4914/0656/5723/PPFA_OBGYN_Report.FINAL.pdf.  
4
 Id. 

http://nationalacademies.org/hmd/~/media/Files/Report%20Files/2009/A-Review-of-the-HHS-Family-Planning-Program-Mission-Management-and-Measurement-of-Results/Review-of-HHS-report-brief.pdf
http://nationalacademies.org/hmd/~/media/Files/Report%20Files/2009/A-Review-of-the-HHS-Family-Planning-Program-Mission-Management-and-Measurement-of-Results/Review-of-HHS-report-brief.pdf
https://obamawhitehouse.archives.gov/sites/default/files/omb/assets/omb/expectmore/summary/10003513.2005.html
https://www.plannedparenthood.org/files/4914/0656/5723/PPFA_OBGYN_Report.FINAL.pdf
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These proposed changes undermine the mission of Title X to increase access to family planning and sexual health care 
services, including the contraceptive methods of a patient’s choice, for low-income, uninsured, underinsured, and underserved 
individuals.  
 

**** 
 
In violation of congressional directives and medical ethics, the 2018 NPRM eliminates the long-standing 
requirement that pregnancy counseling be nondirective and bars any referrals to abortion providers. 
 
The NPRM eliminates the long-standing requirement for neutral, factual information and nondirective counseling on all 
pregnancy options, and prohibits abortion referral for all pregnant patients. The Title X legislative and current regulatory 
requirement for nondirective pregnancy options counseling puts patients’ own stated needs at the heart of their care, their 
reproductive choices, and their requested referrals. It does not mandate the type of counseling, information, or referral 
pregnant people receive; rather, it ensures that pregnant people are provided the opportunity to receive counseling on all of  
their options, have their questions answered, and actually receive information relevant to whatever options they might choose, 
as well as receiving any referral they request. The American College of Obstetricians and Gynecologists,5 the American 
Academy of Family Physicians,6 and the American Academy of Pediatrics7 endorse this approach in their practice 
recommendations. By eliminating the requirement that Title X projects provide nondirective pregnancy options counseling, 
the NPRM allows, and even directs, providers to withhold information from patients in violation of medical ethics and  
congressional mandate.  
 
In addition, the NPRM also creates serious confusion as to whether Title X projects are allowed to discuss abortion with their 
patients even when the provider and patient wish to do so. Among other things, the proposed rule forbids any Title X project 
from “present[ing]” the option of abortion. Although the preamble suggests that some form of abortion discussion might be 
able to take place, the text of the proposed rule suggests that all nondirective counseling regarding abortion may be barred.  
 
Even where the preamble suggests that nondirective counseling on abortion would be permitted in some undefined 
circumstances (and even then not required, as it must be according to congressional imperatives), the preamble seems to 
confine this permission to physicians/doctors. Since the vast majority of medical services and counseling in Title X is provided 
by non-physician clinicians, such as nurse practitioners, few Title X projects could engage in the even limited opportunity for 
counseling seemingly contemplated by the preamble.8 It would not be feasible for every patient with a positive pregnancy test 
to be seen by a physician at many Title X-funded health centers while still maintaining efficient clinic flow, and if a health 
center were to conform to such a requirement fewer Title X patients of all kinds would be served. 
 
In addition to allowing (or perhaps even requiring) Title X projects to withhold information from patients, the NPRM also 
forces Title X projects to force information on and referral for a certain course of conduct upon patients.  In particular, the 
NPRM requires that Title X projects must refer pregnant patients for “appropriate prenatal and/or social services (such as 
prenatal care and delivery, infant care, foster care, or adoption)” regardless of the patient’s wishes or interest in such referrals, 
and further requires Title X projects to give patients “assistance with setting up a referral appointment to optimize the health 
of the mother and unborn child,” (Section 59.14). In so doing, the NPRM violates the essential legal and ethical principle of 
voluntary, non-coercive care in all Title X services.  
 
In addition, the NPRM would sanction the creation of confusing lists consisting only of comprehensive health care providers 
that may or may not offer abortion to be available to some women, but tie the hands of clinicians in actually making those lists 
useful or identifying the specific care patients might find at providers outside of Title X. Requiring that Title X providers 
withhold full and accurate medical information from patients, and provide confusing and misleading lists, undermines trust 
and is contrary to medical ethics.  
                                                 
5
 American College of Obstetricians and Gynecologists (ACOG), Informed consent, Committee Opinion No. 439, Obstetrics & Gynecology, 2009, 114(2):401–

408, https://www.acog.org/Resources-And-Publications/Committee-Opinions/Committee-on-Ethics/Informed-Consent. 
6
 David A. Moss, Matthew J. Snyder, and Lin Lu. “Options for Women with Unintended Pregnancy.” American Family Physician 91(8) (April 15, 2015): 544-9. 

7
 Laurie L. Hornberger and AAP Committee on Adolescents. “Diagnosis of Pregnancy and Providing Options Counseling for the Adolescent Patient.” Pediatrics 140, 

no. 3 (September 2017): :e20172273. 
8
 According to the 2016 Family Planning Annual Report, of the 3,550 full-time equivalent (FTE) clinical services providers responsible for the provision of family 

planning and sexual health services in Title X-funded health centers, 71% (2,511.8) were mid-level clinicians (physicians assistants, nurse practitioners, and certified 
nurse midwives). 

https://www.acog.org/Resources-And-Publications/Committee-Opinions/Committee-on-Ethics/Informed-Consent
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**** 

 
The NPRM creates vague and confusing standards and imposes onerous physical separation requirements that will 
constrain Title X-funded entities and improperly limit their activities. 
 
The incredibly broad, often vague changes proposed in the NPRM will cause confusion and disruption among Title X-funded 
health centers. Title X providers will find it extremely difficult and burdensome to comply with the new requirements if they 
are adopted, and many organizations will determine that they cannot do so. Some of the most challenging and 
counterproductive requirements include physical separation from a long and nebulous list of “activities related to abortion” 
that might be undertaken outside Title X projects and with non-Title X funds. It is unreasonable to expect Title X-funded 
entities to be able to comply with these requirements, which will have the ultimate impact of excluding many highly qualified 
and trusted providers from being able to participate in the Title X program, thus significantly reducing access to care for a 
considerable number of patients who rely on Title X.  
 
The 2018 NPRM’s onerous physical separation requirements for Title X-funded entities would have a significant chilling effect 
on and prevent a wide variety of otherwise-permissible activities, including core First Amendment expression and association, 
paid for with non-Title X funds and undertaken outside the Title X program. Moreover, these requirements are unnecessary. 
HHS suggests that a lack of physical separation “create[s] a risk of the intentional or unintentional use of Title X funds for 
impermissible purposes, the co-mingling of Title X funds, and the appearance and perception that Title X funds being used in 
a given program may also be supporting that program’s abortion activities.” (2018 NPRM, p. 25507) But HHS provides no 
evidence to demonstrate that the 2018 NPRM is anything more than a solution in search of a problem.  
 
Further, while obviously designed to target those Title X-funded entities that also provide abortion services with non-Title X 
funds, the physical separation requirements would extend to an exhaustive range of other activities which might be deemed by 
HHS to be tangentially associated with supporting or “promoting a favorable attitude toward” abortion. 
 
For instance, the NPRM prohibits Title X projects and the entities that run them (unless those organizations could—
improbably—accomplish physical and financial separation for these activities) from making dues payments to “any group that, 
as a more than insignificant part of its activities” advocates abortion as a method of family planning “and does not separate ly 
collect and segregate funds used for lobbying purposes” and from disseminating any materials in any way that might promote 
a favorable attitude toward abortion. Thus, in order for an organization running a Title X project to undertake activities that 
might fall within these broad and vague rules, the organization would have to pay such dues or disseminate such materials with 
non-Title X funds from a separate physical facility from the Title X project, apparently with separate entrances and exits, 
personnel, workstations, financial and record-keeping systems, etc. This appears to create a complete bar on such activity for 
the entity, because it is inconceivable that an entity would maintain a separate physical location with separate personnel and 
systems just to engage in activities as simple as writing a check to pay dues to a membership association with non-Title X 
funds or to disseminate some information that might be construed as promoting a favorable attitude toward abortion. At a 
minimum, these prohibitions are certain to create confusion and an extreme chilling effect among Title X projects and the 
entities that run them, and would impermissibly limit their non-Title X expressive activities. (Sections 59.13, 59.14., and 59.16)  
 
Furthermore, although the NPRM makes clear that it expects physical separation between “abortion-related services” and any 
Title X project,9 it also gives virtually unchecked latitude to HHS to determine exactly how the physical and financial 
separation requirement would be applied to activities and/or Title X-funded entities. The NPRM requires Title X projects to 
have “objective integrity and independence” from prohibited activities as determined by the Secretary of HHS based on a 
review of facts and circumstances. (§ 59.15) Yet this requirement is in no way objective, because it is dependent upon the 
Secretary’s interpretation at any given time, nor does it establish any kind of discernible standard for grantees to follow. 
 
Title X providers would have a difficult, if not impossible, task in ascertaining what activities could run afoul of these 
separation requirements and then trying to accomplish sufficient physical separation. The proposed rule will have a significant 
prohibitory effect on a wide variety of otherwise-permissible activities paid for with non-Title X funds, and do nothing to 
advance the purposes of Title X or improve the family planning programs of providers. To undertake those activities the only 
safe course would be complete physical separation, an exceedingly costly step that is not rational or achievable in order simply 

                                                 
9
 2018 NPRM, p. 25527. 
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to pay membership dues, disseminate some materials, or engage in other constitutionally-protected activities with non-Title X 
funds. 
 

**** 
 
The NPRM threatens patient confidentiality, particularly for minors, in ways that could cause many patients to 
avoid seeking care. 
 
Family planning services address some of the most sensitive and personal issues in health care and therefore require strong 
confidentiality protections. Patients seeking family planning services encompass a broad spectrum of patient populations.10 
Certain groups, including adolescents and young adults, and people at risk of domestic or intimate partner violence, have 
special privacy concerns that additionally require strong protections.11  
 
The proposed rule undermines patient confidentiality and access to care in two primary ways: by exerting increased and 
inappropriate pressure on adolescent patients and their Title X providers to involve family members including parents or 
guardians in virtually all cases; and by inserting the HHS Secretary improperly into the enforcement of state reporting laws, 
impacting all Title X patients. 
 
Congress requires that Title X providers encourage family participation “to the extent practicable.”12 Title X providers, guided 
by their expertise, training, and experience, as well as extensive practice standards and recommendations, already assist 
adolescents to involve their families in decisions about family planning services and other key health care matters when 
realistic and appropriate. 
 
As a consequence, most adolescents already involve their families in decisions about family planning, or seek family planning 
services with their parents’ or guardians’ knowledge.13 However, when taking a health history, careful clinicians sometimes 
learn of circumstances (short of abuse) in a minor’s family that make it not “practicable,” or unrealistic or even harmful, to 
encourage the minor to involve their parents or guardians. In these situations, clinicians should not be required to take 
“specific actions” to encourage the minor to do so (and then document those specific actions) as the NPRM requires. Doing 
so is not only contrary to medical ethics, but it also undermines the relationship between the minor and the health care 
professional and is likely to drive some minors away from returning for critical health care services, including contraception 
and testing and treatment for sexually transmitted infections.14  
 
Title X providers are required by state law to comply with a variety of reporting requirements. Professionals providing services 
in Title X-funded sites are aware of these reporting obligations, receive regular training on them, and make reports to comply 
with these requirements. Health care professionals take seriously not only their reporting obligations but also their obligations 
to their patients to protect them from real risks of exploitation and abuse.15   
 
The reporting laws are complex, nuanced, and varied and are enforced by state authorities. The 2018 NPRM, however, gives 
HHS substantial oversight over compliance of these complicated state reporting requirements, and the authority to impose 
harsh penalties if HHS (not the state) believes a Title X project is out of compliance. That increased oversight by HHS, 

                                                 
10

 Rachel B. Gold, “A New Frontier in the Era of Health Reform: Protecting Confidentiality for Individuals Insured as Dependents,” Guttmacher Policy Review 16, no. 

4 (2013): 2. https://www.guttmacher.org/pubs/gpr/16/4/gpr160402.pdf. 
11

 National Consensus Guidelines on Identifying and Responding to Domestic Violence Victimization in Health Care Settings. (San Francisco: Family Violence 
Prevention Fund, 2004). http://www.futureswithoutviolence.org/userfiles/file/HealthCare/consensus.pdf.  
12 42 U.S.C. 300. 
13

 Diane M. Reddy, Raymond Fleming, and Carolyne Swain, “Effect of Mandatory Parental Notification on Adolescent Girls’ Use of Sexual Health Care Services,” 
JAMA 288, no. 6 (2002): 710–714; Rachel K. Jones, et al., “Adolescents’ Reports of Parental Knowledge of Adolescents’ Use of Sexual Health Services and Their 
Reactions to Mandated Parental Notification for Prescription Contraception,” JAMA 293, no. 3 (2005): 340–348; Liza Fuentes, Meghan Ingerick, Rachel Jones, and 

Laura Lindberg, “Adolescents’ and Young Adults’ Reports of Barriers to Confidential Health Care and Receipt of Contraceptive Services,” Journal of Adolescent 
Health 62, no. 1 (2018):36-43. 
14

 Diane M. Reddy, Raymond Fleming, and Carolyne Swain, “Effect of Mandatory Parental Notification on Adolescent Girls’ Use of Sexual Health Care Services,” 
JAMA 288, no. 6 (2002): 710–714; Rachel K. Jones, et al., “Adolescents’ Reports of Parental Knowledge of Adolescents’ Use of Sexual Health Services and Their 

Reactions to Mandated Parental Notification for Prescription Contraception,” JAMA 293, no. 3 (2005): 340–348; Liza Fuentes, Meghan Ingerick, Rachel Jones, and 
Laura Lindberg, “Adolescents’ and Young Adults’ Reports of Barriers to Confidential Health Care and Receipt of Contraceptive Services,” Journal of Adolescent 
Health 62, no. 1 (2018):36-43. 
15

 “Protecting Adolescents: Ensuring Access to Care and Reporting Sexual Activity and Abuse—Position Paper of the American Academy of Family Physicians, 

American Academy of Pediatrics, American College of Obstetricians and Gynecologists, Society for Adolescent Health  and Medicine, Journal of Adolescent Health 35, 
no. 5 (2004):420-423. 

https://www.guttmacher.org/pubs/gpr/16/4/gpr160402.pdf
http://www.futureswithoutviolence.org/userfiles/file/HealthCare/consensus.pdf
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together with the addition of new requirements to collect and document specific information in Title X records, is likely to 
cause Title X providers to conduct screenings and make reports to authorities against their best clinical judgment which will 
harm patients and undermine the provider/patient relationship, driving some patients away from critical health services. It also 
turns health care providers into interrogators, and directs Title X funds toward unduly excessive policing and record -keeping, 
rather than toward providing evidence-based care. 
 
Collectively, the onerous and invasive requirements undermine trust in the provider-patient relationship and could cause 
patients to avoid seeking care in Title X settings, if they seek care at all. Title X providers are deeply committed to protecting 
patients who may be victims of abuse or other criminal activity and our staff members take their roles as mandatory reporters 
very seriously. None of these goals can be achieved if the trust our patients have in their providers is so eroded by unnecessary 
and prescriptive regulations that patients are no longer comfortable seeking care at all. It is unclear why HHS is trying to inject 
itself even more into the realm of state law enforcement and to create these additional, unnecessary hurdles for patients and  
for Title X entities that are already required to ensure their compliance with reporting requirements. There is no evidence that 
they are not doing so.  
 

**** 
 

The NPRM attempts to give HHS expanded oversight powers and grantees expanded responsibilities for the 
actions of subrecipients and referral providers. 
 
HHS’s legal relationship has been and is with the Title X grantees concerning the projects they operate, and not with the 
subrecipients or health centers that the grantee may subcontract with to provide family planning methods and services through 
a Title X project. The NPRM, however, seeks to change that relationship, by explicitly imposing the requirements of the Title 
X regulations equally on grantees and subrecipients. (Section 59.1) HHS has gone even further and asked for comment on 
whether these requirements should be imposed on agencies that have referral relationships with Title X-funded health centers. 
There is no need or basis upon which to do so. Community partners and referral providers are not Title X-funded entities and 
do not come within Title X’s reach. These referral relationships and networks are critical in ensuring that low-income, 
uninsured or underinsured patients have access to the full range of care they need from accessible providers across the safety 
net. Those outside providers, however, are also overburdened and unable to generate paperwork for or take on requirements 
from wholly separate Title X projects. Imposing Title X requirements on organizations that don’t receive any Title X dollars or 
have any responsibility for Title X projects would be impossible and only serve to cut Title X providers and their patients off 
from referrals. It would have a drastic impact on the ability of Title X providers to secure these referral arrangements and have 
a directly detrimental effect on patients’ health and well-being.  
 
The NPRM also seeks to give HHS unprecedented information and regulatory authority regarding Title X subrecipients and 
asserts new control over how Title X grantees contract with their subrecipients and health centers. Contrary to these 
exhaustive new requirements, however, HHS is not lacking in information about sub-recipients and service sites—it publishes 
a directory of all those on its website often. Likewise, HHS undertakes site visits through the grantee and already receives 
myriad forms of reporting. Once again, the NPRM proposes changes that will siphon even more time and funds away from 
patient care, but sets forth no reason to do so or justification for the great volume of requirements. All of these requirements 
would significantly hamper the ability of Title X grantees to build robust and diverse networks of subrecipients, service sites, 
and referral partners, and thus, limit access to critical family planning and preventive health services.  
 

**** 
 
The NPRM redefines “low-income family” to fill the contraceptive coverage gap created by the administration’s 
own actions. 
 
The Affordable Care Act requires that all non-grandfathered health plans cover an HHS-designated list of women’s preventive 
services, which includes contraceptive services. The administration created a significant gap in that coverage in its interim final 
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rules of October 13, 2017, regarding religious16 and moral17 objections to contraceptive coverage, which, if permitted to take 
effect, would allow virtually any employer to claim an exemption from the contraceptive coverage requirement. 
 
The NPRM proposes that Title X, an already underfunded and overstretched government program, fill that gap, by explicitly 
enabling, and possibly requiring, Title X-funded entities to provide free contraceptive services to women, regardless of 
income, whose employers claim a religious or moral exemption. Title X was not designed to, nor is it able to, meet the needs 
of insured individuals who have incomes above 250% of the federal poverty level; however, the NPRM proposes to change 
the definition of “low-income family” so that any woman who has employer-sponsored health insurance coverage “which 
does not provide the contraceptive services sought by the woman because [the employer] has a sincerely held religious or 
moral objection to providing such coverage” “can be considered” to be low -income.18  
 

**** 
HHS has drastically underestimated the costs associated with implementation of the NPRM, which financially 
cripple the Title X network. 
 
The estimated costs included in the NPRM’s economic impact analysis are drastically underestimated, and many provisions of 
the NPRM that would require organizations to incur significant cost are not considered in the analysis at all. 
 
The proposed rule’s extensive new reporting requirements—from subrecipients to patient medical records—would be far 
more economically and administratively burdensome than HHS suggests. It would require changes in electronic health record 
systems and additional time in training and management that far exceed the limited costs estimated in the NPRM. The physical 
separation requirements would impact all Title X providers, and seek to require wholly separate second sites to be opened in 
order for Title X-funded organizations to continue separate, non-Title X activities. The economic analysis that seems to relate 
to this provision in the NPRM claims that it would cost between $10,000 and $30,000 in the first year to comply (i.e. to open a 
separate site). That estimate is completely unrealistic—it typically costs hundreds of thousands, or even millions, of dollars to 
locate and open any health care facility (and would also cost much more than $10-30,000 to establish even an extremely simple 
and limited office), staff it, purchase separate workstations, set up record-keeping systems, etc. 
 
HHS has proposed to change the definition of “low -income family” to include women with employer-sponsored health 
insurance that does not include coverage for contraceptives due to their employers’ religious or moral objections, regardless of 
the patient’s income. However, the economic impact analysis does not consider this change at all. The regulations allowing 
virtually any employer in the country to claim an exemption from the Affordable Care Act’s contraceptive coverage guarantee 
are currently under a nationwide injunction while cases challenging those rules are being litigated. It is impossible to know  how 
many employers might choose to claim this exemption if given the opportunity, and therefore, how many women may 
ultimately fall into this gap in coverage. However, using U.S. Census data and HHS’ own 2017 marketplace enrollment 
numbers, the National Women’s Law Center has estimated that 62.4 million women currently have coverage of contraceptives 
with no cost-sharing.19 The impact of providing free or low-cost care to even a small percentage of these women would put a 
significant strain on Title X, a program that is chronically underfunded without this additional influx of patients.20 
 
These and other costs will be more than many Title X projects can bear, on top of the NPRM’s apparent new restrictions on 
spending for infrastructure, and will undoubtedly lead to providers leaving Title X for economic reasons alone and, as a result, 
lay off staff, reduce hours, or close their doors altogether. The NPRM does not account for any costs associated with such 
consequences, such as unemployment for laid off staff or the cost to patients in trying to find a new, trusted provider. Further, 
many displaced patients will likely not be able to find a new, affordable, high-quality provider, resulting in patients delaying 
care or not receiving it at all. The costs in public health outcomes and taxpayer dollars resulting from the loss of access to Title 

                                                 
16

 “Religious Exemptions and Accommodations for Coverage of Certain Preventive Services under the Affordable Care Act.” 82 Federal Register 197 (October 13, 

2017), p. 47792. 
17

 “Moral Exemptions and Accommodations for Coverage of Certain Preventive Services under the Affordable Care Act.” 82 Federal Register 197 (October 13, 2017), 
p. 47838. 
18

 2018 NPRM, § 59.2. The definitional change specifies that this change in definition is “[w]ith respect to contraceptive services,” which would presumably include the 

contraceptive coverage required under the Affordable Care Act. It is unclear whether other Title X services would be included and, if not, how such differences would 
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 National Women’s Law Center, “New Data Estimates 62.4 Million Women Have Coverage of Birth Control Without Out-of-Pocket Cost,” September 2017, accessed 
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X-funded family planning in communities will be significant. If there are just 10,000 more Medicaid-funded births resulting 
from the loss of access—an incredibly low estimate out of 4 million current Title X patients, 90% of whom have incomes 
under 200% of the federal poverty level and likely qualify for Medicaid if pregnant—the cost to taxpayers would be nearly $80 
million a year.21 

 
**** 

 
For nearly 50 years, the Title X family planning program has been a critical underpinning of the public health safety-net 
infrastructure that serves millions of low-income people each year. This federal program should be preserved and 
strengthened—not compromised by unnecessary over-regulation and limitations that are contrary to ethical medical practice. 
The NPRM, if adopted, would significantly impair the program’s ability to serve its patients and to provide its hallmark quality 
care. It should be withdrawn to ensure that the four million patients who rely on the varied network of providers participating 
in the Title X program can continue to access high-quality, culturally responsive family planning and sexual health services. 
 
The Door appreciates the opportunity to comment on the NPRM, “Compliance with Statutory Program Requirements.” If 
you require additional information about the issues raised in these comments, please contact Renee McConey, Director of 
Health Services at (212)941-9090 ext. 3209 or rmcconey@door.org.  
 
Sincerely, 

 
Julie L. Shapiro 
Executive Director 
 
 

 

                                                 
21

 The average Medicaid-funded birth costs $7,950. Frost JJ et al., “Return on investment: a fuller assessment of the benefits and cost savings of the US publicly funded 

family planning program,” Milbank Quarterly, 92(4):696–749, https://www.guttmacher.org/article/2014/10/return-investment-fuller-assessment-benefits-and-cost-
savings-us-publicly-funded.  
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